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JURISDICTION
This is an appeal from a judgment (Tr. 61) denying

appellant's motion for judgment against the appellee Na-

tional Surety Corporation upon a supersedeas bond executed

by the latter upon a former appeal taken by the other appel-

lee Huron Holding Corporation, the opinion of this Court

in which is reported as Huron Holding Corporation vs. Lin-

coln Mine Operating Company, 101 Fed. (2d) 458, whereby

the original judgment (Tr. 1-2) of the District Court was

affirmed; and also an appeal from a judgment (Tr. 61) in

favor of appellee Huron Holding Corporation to the effect

that it had satisfied in full the original judgment (Tr. 1-2)

against it.

On March 3, 1938, the District Court entered judgment
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in favor of appellant and against appellee Huron Holding

Corporation (Tr. 1-2), for damages for detention of prop-

erty in a claim and delivery action by appellant against said

appellee and others, originally commenced in the Idaho State

Court, and removed to the Federal Court. Upon the trial of

the main action the said appellee having withdrawn its claim

to, and permitted removal of, the property in controversy,

the sole issue was damages for detention (101 Fed. (2d)

458, decision of this Court). The Huron Holding Corpo-

ration appealed to this Court (Tr. 3), filed a supersedeas

bond, executed by appellee National Surety Corporation

(Tr. 4), and thereafter on February 7, 1939, this Court

affirmed judgment (101 Fed. (2d) 458), and on March 9,

1939, the mandate of this Court issued (Tr. 6-8), being filed

in the District Court on March 13, 1939 (Tr. 8). On the

last date appellee Huron Holding Corporation filed its Mo-

tion for Satisfaction of Judgment (Tr. 9-33), and on the

day following, March 14, 1939, the appellant filed its Motion

for Judgment on Appeal Bond after Remand (Tr. 33-35),

by which it sought judgment against the surety on the super-

sedeas bond under Rule 7Z ( f ) of the Federal Rules of Civil

Procedure. Issue having been joined on the Motions (Tr.

35-45), hearing was had and the District Court, following

opinion (Lincoln Mine Operating Company vs. Huron

Holding Corporation, 27 Fed. Supp. 726), made separate

findings of fact and conclusions of law respecting each Mo-

tion (Tr. 46-60), and thereupon entered judgment against

appellant, i. e., adjudging satisfaction, and denying judg-

ment against the surety appellee (Tr. 61-63) on May 4,

1939.
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Notice of appeal herein was filed August 3, 1939 (Tr.

62-63), record was certified August 21, 1939, and filed in

this Court September 5, 1939 (Tr. 64), and Statement of

Points and Designation of necessary parts of the record

were filed herein September 8, 1939 (Tr. 65-70).

The statutory provision sustaining jurisdiction is Sec.

225. Title 28, U.S.C.

STATEMENT OF THE CASE

As hereinbefore stated, the appellant Lincoln Mine Oper-

ating Company obtained judgment against appellee Huron

Holding Corporation, in claim and delivery, for damages in

the amount of $6730.70 and $79.42 costs, on March 3, 1938

(Tr. 1-2). On April 16, 1938, said appellee's motion for

new trial was denied (Tr. 3), and on May 31, 1938, it ap-

pealed to this Court, filing an undertaking and supersedeas

executed by appellee National Surety Corporation on the

same day (Tr. 4-6, 35-36), thus preventing any execution

on, or enforcement of, the judgment by appellant pending

appeal.

Subsequently, after the opinion by this Court but before

mandate, Huron paid on account of attorneys' lien (Tr. 8-9)

$2747.28, which was credited on the judgment, leaving a

balance thereof as of March 8, 1939, of $4498.35, bearing

interest at the rate of 6% (Tr. 32-34, 47, 58). The matter

now in controversy is whether or not such balance has also

been paid, appellant contending it has not, appellees contend-

ing, and the District Court holding and adjudging, that it

has been, by the means and in the manner hereinafter set

forth.
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It will prevent confusion to hereinafter refer to the appel-

lant as "Operating- Company, plaintiff", and to appellee

Holding Corporation as "Huron, defendant", in respect to

proceedings in the United States District Court for Idaho,

and in this Court, and as "Operating Company, defendant"

and "Huron, garnishee" in respect to proceedings in the

Courts of the State of New York. The appellee National

Surety Corporation will be referred to as "Surety".

Since the time events occurred, or actions took place, is

important and perhaps decisive of the controversy, critical

dates will be emphasized.

May 31, 1938: Huron, defendant, perfected its appeal

to this Court from the judgment of March 3, 1938 (Tr. 3-6,

46-47), and the Surety executed and filed supersedeas and

cost bond therefor (Tr. 4-6, 35, Z6, 46-47).

June 29 , 1938: While appeal to this Court was pending,

the Manufacturers Trust Company, a New York corpora-

tion, another name for Huron (Ojus Mining Co. v. Mfgs.

Trust Co., 82 F. (2) 74 at 75, 76), commenced an action in

the Supreme Court of the State of New York, County of

New York, against Operating Company, defendant, an

Idaho corporation, a resident of and doing business in Idaho,

wherein its principal office was Boise, Idaho, and not a resi-

dent of New York, nor authorized to do, nor doing, business

in New York, upon a demand promissory note, dated June

14, 1929, payable in New York City, for the principal sum

of $10,000.00 (Tr. 18-20), against which, had the action

been brought in Idaho, the statute of limitations could have

been successfully pleaded, and the action could not there

have been successfully maintained (Tr. 42-45).
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On the same day affidavit for warrant of attachment, on

the g-round of the non-residence of defendant Operating

Company, was filed in the New York Court (Tr. 19-20),

and on July 12, 1938, the New York Court issued warrant

of attachment on the same ground (Tr. 24-25).

On July 12, 1938, while appeal was still pending and un-

disposed of by this Court, the Sheriff of New York County,

in the action therein, noticed Huron, garnishee, resident of

New York, in New York that he levied upon the judgment

of the United States District Court for Idaho in favor of

Operating Company, plaintiff, and against Huron, defend-

ant (Tr. 29-30), and on

July 15, 1938, while appeal was still pending, Huron, gar-

nishee, informed the Sheriff of New York County, not that

it was indebted to Operating Company, defendant, but only

that it was the defendant against whom judgment had been

entered in the United States District Court for Idaho, that

such judgment was unpaid,

"subject to our rights on the appeal taken by us from
said judgment and now pending in said court". (Tr.
30-31)

The date of, and attempted, garnishment just mentioned

are the crucial dates and act in the present controversy upon

this appeal, since the jurisdiction of the New York Court to

enter judgment, and the extent of its judgment, depends

solely and alone upon whether, at that time, July 15, 1938,

an effective garnishment of property of defendant Operating

Company located in the State of New York was made, since

there was no personal service in New York of process upon

defendant Operating Company (though service of summons
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out of the New York Court was made upon the President in

Idaho on July 18, 1938 (Tr. 20-21, 22, 49, 56), and defend-

ant Operating Company did not enter appearance in the New
York Court (Tr. 22, 50, 56-57).

The Sheriff of New York County returned as inventory

of property of defendant Operating- Company, and apprais-

ed, the certificate of Huron, garnishee, limited by, and in,

the language as above stated (Tr. 26-27).

February 7, 1939 , this Court filed its opinion on the ap-

peal (101 Fed. (2d) 458), afifiirming the judgment in the

District Court.

February 27 , 1939, prior to mandate and expiration of

time therefor and for rehearing (Rules 25, 28 of this

Court), the New York Court, upon the garnishment, ser-

vice outside of New York State, non-appearance and default

of defendant Operating Company, ordered entry of, and

entered, judgment in favor of Manufacturers Trust Com-

pany and against defendant Operating Company, for $15,-

842.02 (Tr. 21-13), notwithstanding appraisal of the

"property" seized at only $6730.70 (Tr. 26-27).

On February 28, 1939, execution only against any per-

sonal or real property attached was issued by the New York

Court on its judgment (Tr. 27-28), and on

March 1 , 1939, or March 2, 1939, Huron, garnishee, paid

in New York to the Sheriff $4805.55 (Tr. 10, 12, 29, 31, 37,

39, 48, 50, 57).

March 9, 1939, the mandate of this Court issued on af-

firmance of the appeal (Tr. 6-8), and on

March 13, 1939, such mandate was filed in the United
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States District Court for Idaho (Tr. 8, 34, 36, 47), and on

the same day defendant Huron paid attorneys' lien in Idaho,

as aforesaid (Tr, 32-33, 36, 47, 58-59).

On March 13 1939, Huron, defendant (appellee) filed its

motion in the United States District Court in which the

judgment of March 3, 1938, was entered, praying satisfac-

tion of said judgment by reason of the payment of attorneys'

lien thereon, and the proceedings and payment in the State

of New York, the aggregate of the two amounts exceeding

the amount then payable under said judgment (Tr. 9-33,

42-44). On March 14, 1939, plaintiff Operating Company

(appellant) filed its motion in said Court for judgment

against the Surety, National Surety Corporation (appellee),

under Rule 72) (f) of the Federal Rules of Civil Procedure

(Tr. 33-35), to which the Surety answered in substance as

alleged in the motion for satisfaction (Tr. 35-42, 44-45).

The two motions were heard together and opinion filed

(27 Fed. Supp. 720), from which it appears the trial court

believed that it was bound, under Erie R. Co. vs. Tompkins,

304 U.S. 64, 58 S. Ct. 817, 822, 82 L. ed. 1188, to apply the

law of New York; thought, erroneously, that the issue was

as to the situs of the debt arising from the judgment of the

United States District Court for Idaho, rather than the at-

tachable character of a judgment then on appeal and con-

tingent upon the outcome of such appeal ; applied the opinion

in Shipman Coal Company vs. Del. & Hudson Co., 219

N.Y.S. 628, that in New York a debtor under a judgment,

finally determined, is subject to garnishment, to its own
judgment which was not finally determined, but on appeal to

this Court, contrary to other New York decisions to the ef-
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feet that claims not eertainly payable and contingent are not

the subject of garnishment under New York law ; and over-

looked the facts that the judgment was then within the juris-

diction and control of this Court, that garnishment by the

New York Court was an interference with this Court's jur-

isdiction and control thereof, and that jurisdiction and con-

trol by United States Courts of their judgments and pro-

ceedings are not matters of local law, but of the United

States Constitution and Statutes, and hence the doctrine of

Erie R. Co. vs. Tompkins, supra, was not applicable.

The opinion was followed by findings and conclusions

upon both motions (Tr. 46-62), the errors in which are

pointed out in Statement of Points (Tr. 65-68), and by

Judgments that no judgment be entered against the Surety,

and that its original judgment be satisfied in full (Tr.

61-63).

Specification of Errors

1.

The Court erred in the Findings of Fact and Conclusions

of Law entered on Motion for Satisfaction of Judgment in

the following respects

:

(a) By finding that the Huron Holding Corporation has

paid $4805.55, or any sum, on the judgment of March 3,

1938, under attachment proceedings in the Supreme Court

of New York. (Tr. 54)

(b) By finding that the situs of the judgment of March

3, 1938, made and entered by the Court below was in the

State of New York. (Tr. 55)
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(c) By finding that the Supreme Court of New York ac-

quired jurisdiction of the Lincoln Mine Operating Company

in the action brought against it by the Manufacturers Trust

Company. (Tr. 55)

(d) By finding that the Sheriff in New York attached

the judgment of the Court below entered March 3, 1938, in

the action commenced in the Supreme Court of the State of

New York by the Manufacturers Trust Company against

the Lincoln Mine Operating Company. (Tr. 55-56)

(e) By finding that the Supreme Court of the State of

New York acquired jurisdiction of the cause of action

brought by the Manufacturers Trust Company against the

Lincoln Mine Operating Company. (Tr. 55)

(f) By finding that the payment made by the Huron

Holding Corporation to the Manufacturers Trust Company

is binding upon the Lincoln Mine Operating Company and

is in satisfaction of the judgment entered by the lower court.

(Tr. 59)

(g) By finding that the said judgment of March 3, 1938,

entered in the court below is paid in full. (Tr. 59)

(h) By concluding that the said judgment of March 3,

1938, in the court below is paid in full. (Tr. 60)

(i) By concluding that the said judgment of March 3,

1938, should be satisfied. (Tr. 60)

2.

The court erred in the Findings of Fact and Conclusions

of Law entered on Motion for Judgment on appeal bond in

the following respects

:
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(a) By finding that the judgment of March 3, 1938, of

the court below was paid in part by the Huron Holding Cor-

poration as garnishee in the action Manufacturers Trust

Company against Lincoln Mines Operating Company in the

Supreme Court of the State of New York. (Tr. 48)

(b) By finding that the situs of the judgment of March

3, 1938, in the court below was in the State of New York.

(Tr. 48)

(c) By finding that the Supreme Court of the State of

New York gained jurisdiction of the cause Manufactiu'ers

Trust Company against Lincoln Mine Operating Company.

(Tr.48)

(d) By finding that the Sheriff of New York attached

the judgment of March 3, 1938, entered in the court below.

(Tr. 49)

(e) By finding that a judgment was obtained in the Su-

preme Court of the State of New York against the Lincoln

Mine Operating Company. (Tr. 50)

(f ) By finding that all of the matters stated in the affi-

davits attached to the Motion to Satisfy Judgment in the

court below, in respect of attachment and execution, are true,

so far as the affidavits certified to this Court are concerned.

(Tr. 52)

(g) By finding that the payment made by the Huron

Holding Corporation to the Manufacturers Trust Company

is in satisfaction of the judgment of March 3, 1938, entered

in the court below, and binding on the Lincoln Mine Operat-

ing Company. (Tr. 52)
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(h) By concluding that the judgment of March 3, 1938,

of the court below is fully paid. (Tr. 53)

(i) By concluding that the National Surety Corporation

is not liable on its supersedeas bond filed in the court below.

(Tr. 53)

3.

That both judgments entered in the court below on May

24, 1939, on the motions designated in paragraphs 1 and 2

above are contrary to law.

4.

That the evidence is wholly insufficient to sustain the re-

spective Findings of Fact and Conclusions of Law and to

support the respective judgments, in the following respects

:

(a) The evidence does not show that the Supreme Court

of the State of New York acquired jurisdiction over the

judgment of March 3, 1938, entered in the court below, by

attachment proceedings or otherwise.

(b) The evidence does not show that the situs of the

judgment of the court below was or is in the State of New
York.

(c) The evidence does not show that the Supreme Court

of the State of New York acquired jurisdiction of the Lin-

coln Mine Operating Company.

(d) The evidence does not show that the judgment of

March 3, 1938, entered in the court below has been paid to

any extent over and above the amount specified in the satis-

faction of attorneys' lien.

(e) The evidence conclusively shows the contrary of (a),

(b), (c) and (d) last above.
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ARGUMENT

Statement of Question Involved

The entire question to be determined is whether a defend-

ant, against whom a judgment in a tort action (claim and

deHvery) has been entered in a United States District Court

in Idaho, may be garnished in a New York Court on ac-

count of such judgment, pending his appeal therefrom to the

United States Circuit Court of Appeals for the Ninth Cir-

cuit. The appellant contends that he cannot, and that the

garnishment being ineffective the New York Court had no

jurisdiction to enter judgment against appellant here, appel-

lant not having been personally served in New York and not

appearing therein, nor to issue execution thereon, nor to re-

quire payment by, or receive from, the garnishee any sum as

the property of appellant.

The trial court, upon the motions, correctly stated in its

opinion, and we anticipate no contrary contention by appel-

lee, that

:

"The jurisdiction of the New York Court depends
upon the attachment."

Lincoln Mine Operating Co. vs. Huron Holding
Corp., 27 F. Supp. 720, 721.

And the New York courts hold

:

"The judgment of a court of a sister state, recovered

upon * * * attachment proceedings, in which the de-

fendant is not personally served with process and does

not appear, is effectual only to bind such property of

the debtor as is found within the jurisdiction. It can
form no basis for a personal judgment, and cannot af-

fect the title of property nor seized or attached, and not
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within the jurisdiction of the sovereignty where the

proceedings are had."

Ward vs. Bovce, 152 N.Y. 191, 46 N.E. 180,

36 L.R.A. 549.

"The plaintiff (in New York) was not personally

served with process and did not appear in the attach-

ment proceedings in Connecticut, and those proceedings

therefor operate only upon property of the debtor

(plaintiff) which is within that jurisdiction." (The
Connecticut court had attempted garnishment of plain-

tiff's judgment debtor, resident of Connecticut.) * * *

"The property claimed to be attached is the debt

which the defendant (judgment debtor) owed to plain-

tiff. That debt, however, is merged in the judgment
which plaintiff has recovered (in New York), and the

legal situs of the judgment is the state of its rendition

(New York). It cannot be said to be property of the

debtor within the state of Connecticut, and as was said

in Ward v. Boyce * * ' * * the courts of that state

had no power in such proceedings to make any decree

affecting its title or ownership'.

"The Connecticut court not having acquired juris-

diction either of the person of the plaintiff or of the res,

its proceedings were without legal effect."

Heyl vs. Taylor, 117 N.Y.S. 916.

It is obvious that, unless the New York court at the time

of and by, attempted garnishment in fact and in law laid

hold of seizable property of the appellant, the New York

judgment was recovered without jurisdiction; payment by

the garnishee, Huron Holding Corporation, was not pay-

ment upon the Idaho judgment, or to, on account of, or bind-

ing upon, appellant ; did not to any extent satisfy, or apply

on, the United States District Court judgment; the super-
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sedeas surety, National Surety Corporation, was subject to

judgment in that Court ; and the judgments herein appealed

from, must be reversed.

The argument will be stated in three main propositions,

each of which encompasses all assignments of error, and

either or all of which require reversal of the judgments.

1. Assuming the applicability of New York law, the

New York rule may be said to be that a judgment, pending

appeal and not presently enforceable by reason of super-

sedeas bond, is not subject to garnishment in New York

since it is not, at that time, a debt presently enforceable and

payable, and whether it ever will be is contingent upon the

action to be taken by the appellate court, and it is not, at that

time, a cause of action, since it cannot then be the subject of

action to enforce it.

2. A judgment recovered in a United States court, and

pending on appeal, with supersedeas, to a United States Cir-

cuit Court of Appeals, is not subject to state local law, but to

the Constitution and laws of the United States, and to the

control and jurisdiction of the Federal courts, and is not

subject to attachment, nor the appealing judgment debtor to

garnishment, by a state court; the decisions of the United

States Supreme Court so hold ; to permit garnishment by a

state court would be unwarranted and improper interference

with, and make ineffective, the jurisdiction of an appellate

court of the United States.

3. A cause of action in tort (claim and delivery) is not,

prior to action commenced, or while action therefor is pend-

ing, subject to attachment; an action filed in the United
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States District Court for the District of Idaho is pending

until final determination upon appeal.

I

The New York decisions are in conflict as to whether

a foreign judgment finally determined may be there

garnished. Even the decisions that it is class it only as

a debt or cause of action, against which, in New York,

no attaching right exists if it is not, at the time, abso-

lutely payable at present or in the future, and not de-

pendable upon any contingency. The judgment of the

United States District Court for Idaho was, at the time

of attempted garnishment in New York, stayed by su-

persedeas, and not then or in the future absolutely

payable, and was contingent upon the final action of

the United States Circuit Court of Appeals, to which

appeal had been taken by the garnishee.

As before herein stated the Federal judgment herein was

appealed to this Court, and supersedeas bond filed, on May
31, 1938. The supersedeas, of course, made the judgment

unenforceable by the plaintiff pending appeal. This Court

might affirm or reverse, and which it would do was beyond

control of the parties, and solely within control of this

Court. If reversed, nothing would be payable by Huron, or

the surety ; the cause would revert to the status of an untried

and undetermined claim in tort, upon which, when and if re-

tried, nothing might ever be recovered.

Attempted garnishment in New York was on July 12,

1938. But the appeal was then pending and undisposed of,
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and was not disposed of until mandate issued and was filed

in the United States District Court on March 13, 1939. In

fact, every step and proceeding in New York, including" pay-

ment by Huron, garnishee, was had, taken and paid before

the appeal was disposed of by this Court, and this Court's

jurisdiction ended.

At the time of garnishment and payment thereon, the Uni-

ted States District Court's judgment was not absolutely

payable. It was not then absolutely payable in the future.

Whether it would ever be payable was dependable upon the

contingency of what this Court's judgment on appeal would

be, and, if reversed, upon the contingency of there being a

retrial, and, if retried, upon the contingency of another, per-

haps different, recovery, and the further contingency that it

either would not be appealed or, if appealed, might be af-

firmed or reversed again.

New York law is. as we shall presently show, that a judg-

ment of such character cannot be attached.

The District Court relied solely upon the proposition that

it must, under the doctrine of Erie R. Co. vs. Tompkins, 304

U.S. 64, 82 L. ed. 1 188, apply the local New York law. This

was error, but for the purpose of this phase of argument, we

will assume its applicability. The District Court found,

based solely upon the decision of the New York Supreme

Court, Appellate Division, in Shipman Coal Co. vs. Del. &
Hudson Co., 219 N.Y.S. 628, affirmed without opinion by

the New York Court of Appeals, 245 N.Y. 567, 157 N.E.

859, that the law of New York was that a foreign judgment

was subject to garnishment, and that its situs for that pur-

pose was in New York where the judgment creditor resided.
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The District Court's error was in extending that case,

which involved a judgment finally determined, not appealed,

nor stayed, and not subject to appeal, to the dissimilar con-

dition of the judgment here involved, and in misconceiving

the issue here to be situs, rather than, as it is, the character

as attachable property, of the District Court's judgment.

In Heyl vs. Taylor, 117 N.Y.S. 916, the Supreme Court

of New York, Appellate Division, held that a resident of

Connecticut against whom a New York Court had entered

judgment, could not be garnished by the Courts of, and in,

the State of Connecticut, in an action against the judgment

creditor, resident of New York, who had not been personally

served, and had not appeared in the Connecticut action. That

decision was broadly to the effect that New York judgments

are not subject to garnishment in another jurisdiction be-

cause :

" * * * the legal situs of the judgment is the state of

its rendition. It cannot be said to be property of the

debtor within the State of Connecticut * * *. The
Connecticut Court not having acquired jurisdiction

either of the person of the plaintiff or of the res, its pro-

ceedings were without legal effect * * * "

That case is applicable New York authority against seiz-

ure by New York courts of any judgment recovered in Ida-

ho, whether or not pending appeal.

But the case of Shipman Coal Co., supra, did conclude

that a resident of New York, against whom judgments for

damages for personal injuries had been recovered in a Uni-

ted States District Court in Pennsylvania, might be gar-

nished in New York in an action therein against the judg-

ment creditor. The basis of that holding shows that its
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scope is limited to a judgment which at the time of seisure

was in all respects finally determined, then due and enforce-

able, not stayed by supersedeas, not contingent upon the re-

sult of appeal or retrial.

In that case the judgments attached were not then stayed,

appealed or subject to appeal, as is the case here. That the

rule is limited to judgments of the former character is clear

because the basis of the decision is that the judgment is capa-

ble of control and enforcement by the New York courts by

reason of the domicile of the judgment debtor within its jur-

isdiction.

"Jurisdiction in rem is only possible where the power
of the court is sufficient to control the particular res in

question * * " (this is) "at the domicile of the debtor,
* * for here the debt can be satisfactorily enforced
and reduced to possession by reason of the control of

the courts over the person and property of the debtor
jK * "

We point out that, to the contrary, the Operating Com-

pany could not have sued in New York to recover on, or col-

lect, its judgment against Huron because it was stayed by

Huron's appeal and supersedeas, and hence, at the time of

garnishment, the New York Court could not have controlled

the res, nor satisfactorily, or at all, enforced and reduced to

possession the judgment debt against Huron or its property.

But the New York Court, to reach its conclusion, had, in

addition to determination of situs of a judgment (with

which we are not particularly concerned here), to determine

whether the judgments involved (and which had been finally

determined) were a class of property attachable by New

York law. It so determined not because so made in terms
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by statute, but solely because the statute subjected to seizure

a "debt, a cause of action, or demand," and the New York

Court determined that the particular judgments were a

"debt" or "a cause of action arising upon contract" and

"ought to be treated in all respects like any other debt". The

Court says

:

" * * (it—a money judgment) is attachable as a 'debt,

a cause of action or demand' by service of the warrant
and proper notice upon the debtor or person against

whom the demand exists * *
"

" * * a judgment of a court of this state is an attach-

able debt, and, besides, it would also seem to be attach-

able as a 'cause of action arising upon contract' * * a

cause of action upon an implied contract within the

meaning of section 902 of the Civil Practice Act pre-

scribing the class of action in which a warrant of at-

tachment may issue * * the cause of action" (tort or

contract) "was merged in the judgment which becomes
a contract debt * *

. Since the judgment * * repre-

sents a cause of action, debt or demand and it is not an
'instrument for the payment of money' within section

916 Civil Practice Act, it ought to be treated in all re-

spects like any other debt, chose in action or intangible

personal property * *."

Let us then treat the Idaho judgment "in all respects like

any other debt." It is not every debt or cause of action

which is subject to attachment by the laws of New York.

Those laws exclude from, and no right exists for, attach-

ment of debts which are not, at the time of attachment, due

and absolutely payable, or whose payment is dependable

upon any contingency.

Thus, a contractor had a contract to build a building, for

which he was to receive a certain total sum, of which por-
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tions were to be advanced as work progressed. After he

had proceeded for a time his creditors attempted to garnish

the owner. Holding that payment under the contract was

to become due upon completion, the same court which de-

cided the Shipman Coal Company case, supra, affirmed by

the same Court of Appeals, held

:

"An attachment * * applies only to an amount which
has become an indebtedness to the defendant whose
property is attached, at the time of the levy, and not to

an indebtedness which may accrue after the levy of at-

tachment. * *

"It (contract payment) was not therefore a debt, or,

in the language of the Code, a chose in action, when the

attachment was levied, because it had not then become
due, and would not become due until completion of the

contract. It is well settled that an indebtedness is not

attachable unless it is absolutely payable at present, or

in the future, and not dependable upon any contingency.

Whether it would ever become a debt depended upon
the contingencies that the contractors would complete

their work, and, if they did not so complete, whether
the city would elect to forfeit the contract, or would
proceed to complete it at the contractor's expense."

Herman & Grace vs. City of N. Y., 114 N.Y.S.
1107; affirmed 199 N.Y. 600, 93 N.E. 376.

Paraphrasing the foregoing, whether the judgment of the

District Court would ever become a debt depended upon the

contingencies that the Circuit Court of Appeals would affirm

it, or if it did not so affirm, whether upon reversal the cause

would be tried again, and if retried whether the same, or a

different or no, amount would be recovered, and would either

not be appealed, or, upon appeal would be affirmed.

The case of Frederick vs. Chicago Bearing Metal Co.,
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223 N.Y.S. 824, decided in 1927, cited the case last above

with approval, but held that there was an attachable interest

in a contract for 20% of profits of a business to be earned in

the seven years succeeding- garnishment. It held that

though profits might never accrue, the right to them, if they

did, was then existent and not contingent upon there being

profits.

The case was reversed upon appeal, but before noting the

opinion it may be said that in the present case the Operating

Company's right to recovery was contingent upon the final

judgment of this Court, and under the above case was not

attachable.

Upon appeal of the last cited case it was held (224 N.Y.S.

629):

"But notwithstanding its putative value, it is merely
a contingency, which may never eventuate into a right.

It is a possibility of profit, but nothing may ever be
payable under it. // the liability is contingent, no at-

taching right exists. Here there is no liability present-

ly fixed to pay anything except upon the accident of
profits accruing * *

"There can, then, be no attachment of, or levy upon,
a contingent right, which may or may not become a
cause of action according to the occurrence or non-
occurrence of a future event. The attachment failing,

the order of pubhcation falls with it."

Measured by either the original case above, or the opinion

on its reversal, the Idaho judgment was not, at the time of

attempted garnishment thereof in New York, nor even at

the time of judgment in New York (February 27, 1939), or

execution thereon issued (February 28, 1939), or payment

by Huron, garnishee (March 1, 1939), a fixed liability.
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Liability was yet conting-ent, might never eventuate into a

right, was subject to defeat, nothing might ever be payable

under it. It might or might not become a cause of action

suable in New York or elsewhere according to the occur-

rence or non-occurrence of a future event—final affirmance,

after time for rehearing passed, by this Court.

The Frederick and Herman & Grace cases, supra, and the

Sheehy case hereinafter, are cited and followed in a recent

(1938) New York case where jurisdiction depended upon

whether effective garnishment was had of the Cocoa Ex-

change, in which the defendant corporation was not a mem-

ber, but its President was. The membership had been paid

for by defendant and it was listed on its books as an asset.

The exchange rule was that upon sale of a membership the

proceeds were payable to the former member.

"Even were the Exchange obligated to pay to the

defendant the proceeds of the sale * * the right of

defendant to such proceeds would be contingent and
equitable. * * There is no liability presently fixed

whereby the Exchange is obligated to pay anything to

the corporation. Contingent liabilities may not be at-

tached.

"It is well settled that an indebtedness is not attach-

able unless it is absolutely payable at present or in the

future, and not dependable upon any contingency."

Reifman vs. Warfield Co., 8 N.Y.S. (2) 591.

Sheehy vs. Madison Square Garden Assn., 266 N.Y. 44,

193 N.E. 633, is a recent case of the New York Court of

Appeals. Therein Johnson and defendant contracted for the

former to conduct rodeos over a period of years, for which

he was to be paid by the latter $65,000.00 in fixed install-
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ments. In 1932, after the opening of the rodeo, defendant

was garnished in an action by Johnson's creditor against

Johnson. No payments were then due, nor had they been

earned. Defendant thereafter made payments, subsequent-

ly due, to Johnson.

"There was therefore at that time (of attachment)

no money or property right actually in existence to

which the warrant could attach * *

"Plaintiffs * * urge that there was some property

right arising out of the contract in the nature of a chose

in action which was leviable. Johnson's right to pay-

ment at the time was entirely inchoate, contingent upon
performance of the conditions with which it was his

duty to comply. He had no enforceable rights either

in praesenti or in fitturo. Until he had satisfactorily

performed, he was entitled to nothing. These were
dependent conditions. Performance must precede pay-

ment. Choses in action are not ordinarily leviable.

There must be a statute granting the right. Our stat-

ute (Civil Practice Act, section 916) provides that an
attachment may be levied upon causes of action arising

upon contract. But at the time of the levy Johnson had
no cause of action ; nothing but the right to earn money
in the future. * * The present case is indistinguish-

able from (Herman & Grace vs. City of N. Y. supra)".

In New York the Operating Company, plaintiff, had, at

the time of levy, nothing it could possess or exercise any con-

trol over. It could not bring suit there upon its judgment ; it

had there no cause of action. The New York court could

not, and would not, afford it its facilities and powers to con-

trol or enforce its judgment "debt or cause of action". The

hands of the Operating Company, and of every Court, in

every jurisdiction, were tied, and made ineffective to collect

the Idaho judgment by the act of Huron, defendant, in ap-
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pealing and staying execution by supersedeas. The Operat-

ing Company's creditor, Manufacturers Trust Company,

could do no more than stand in its debtor's shoes at the time

of levy. It could not enforce what the plaintiff could not.

It could not collect where and when the plaintiff could not.

28 Corpus Juris 241.

The laws and decisions of New York permit levy upon a

foreign judgment, not as a judgment but only as a debt or

cause of action "in all respects like any other debt" ; that is

to say, if it is a "liability presently fixed" and determined, is

controllable and enforceable by the New York courts, is "ab-

solutely payable at present or in the future and not depend-

able upon any contingency", "has eventuated into a right",

is "an enforceable right either in praesenti or in futuro", all

at the time of levy.

Huron, defendant, could not say to plaintiff "I need not

pay you
; you cannot force me to pay

;
your judgment is con-

tingent, is erroneous and I will urge its reversal ; I now owe

you nothing", nor say to the Idaho Court, to this Court, and

every Court, including New York, "You cannot enforce pay-

ment to plaintiff Operating Company", yet at the same time

say to the Manufacturers Trust Company, which was only

another name for Huron,—its alter ego (see the opinion of

this Court in Ojus Mining Company vs. Manufacturers

Trust Company, 82 F. (2) 74, at 75 and 76)—and to the

New York Courts, "While I have the plaintiff tied, and the

courts helpless to aid it, let plaintiff's creditor levy upon

plaintiff's contingent right against me; when I learn that the

United States Circuit Court of Appeals for the Ninth Cir-

cuit is, by its opinion, going to free plaintiff and the Courts,
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but before it can, under its rules allowing me time for re-

hearing, so adjudge, I'll pay you (myself) and thus defeat

plaintiff, thus satisfy its Idaho United States District Court

judgment, and thus prevent judgment in that Court against

my surety, the National Surety Company".

This Court, upon the proposition and authorities thus far

cited herein should reverse the trial court's judgments upon

the motions.

II

A judgment recovered in a United States Court in

Idaho stayed pending appeal to the United States Cir-

cuit Court of Appeals is governed by the Federal Con-

stitution or by Acts of Congress and, therefore, not sub-

ject to the local law of the State of New York; is subject

to the control and jurisdiction of the Federal Courts,

and not subject to attachment, nor the appealing judg-

ment debtor to garnishment, by a New York Court ; the

decisions of the United States Supreme Court so hold

;

garnishment would be an unwarranted and improper

interference with, and make ineffective, the jurisdic-

tion of this Court.

The rule of Erie R. Co. vs. Tompkins, 304 U.S. 64, 78,

82 L. ed. 1188, 1194, is not that local state law must, in

every situation, be applied ; it contains exceptions

:

"Third. Except in matters governed by the Federal
Constitution or by Acts of Congress, the law to be
applied in any case is the law of the state."

And that case quotes approvingly a statement by Mr. Jus-
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tice Field in Baltimore & O. R. Co. vs. Baugh, 149 U.S.

368, 401, Z7 L. ed. 772, 786, which though made with re-

spect to the states is equally applicable to the United States

within its constitutional jurisdiction.

" * * the Constitution of the United States * *

recognizes and preserves the autonomy and indepen-

dence of the States," (United States)

—

"independence

in their legislative and independence in their judicial

departments. Supervision over either the legislative or

the judicial action of the States" (United States) ''is in

no case permissible, except as to matters by the Consti-

tution specifically authorized or delegated to the United
States" (States). "Any interference with either, ex-

cept as thus permitted, is an invasion of the authority

of the State" (United States), "and, to that extent, a

denial of its independence". (Interpolations ours.)

Art. Ill, Sec. 1 of the Constitution of the United States

provides

:

"The judicial power of the United States shall be

vested * * in such inferior courts as the congress may
from time to time ordain and establish * * * "

And Art. Ill, Sec. 4 of that document provides

:

"The judicial power shall extend to all cases, in law
and equity, arising under this Constitution, the laws of

the United States and treaties * * ; to all cases * *

between citizens of different states * * "

And Art. I, Sec. 8 provides

:

* *"The Congress shall have power
To constitute tribunals inferior to the Supreme

Court. * *

To make all laws which shall be necessary and proper

for carrying into execution the foregoing powers, and
all other powers vested by this Constitution in the gov-
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ernment of the United States, or in any department or

officer thereof."

It is obvious that Congress possesses the right to create

the Courts, determine their jurisdiction, modes of procedure,

provide for appeals, execution and stay of execution, in fact

the progress of a suit from its commencement to its termina-

tion and until satisfaction of judgment.

Ex parte New Orleans City Bank, 3 How. 317; 11

L. ed. 603.

Livingston vs. Story, 9 Pet. 655, 9 L. ed. 255.

Wayman vs. Southard, 10 Wheat. 1, 6 L. ed. 253.

And as obvious that the judicial power of the Federal

Courts extends to control and protection of a suit and their

orders and judgments therein within their jurisdiction, ori-

ginal or appellate. It extends to hearing and final determi-

nation of the rights of persons or property submitted to

them and the meaning and effect of their judgments. So

long as a cause is within the Federal Court's jurisdiction,

original or appellate, and is pending in such courts, and said

courts have not finally ended with it, so long as something

more remains concerning or respecting such cause, or rights,

or property which is within the power of such courts to do,

they have the power to protect and preserve such power,

without interference from the states, or state courts, or local

laws. Otherwise, the judicial power of the United States

and of its courts, could be defeated and rendered ineffective

notwithstanding the United States Constitution and the Acts

of Congress.

We are not here concerned with whether a money judg-

ment recovered in a United States court, its course finally
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run in the United States courts, original and appellate, is

subject to garnishment in another jurisdiction ; nor whether

when there only remains to be done the issuance or levy of

execution it is so subject; that is not the situation here.

Here the rights of the parties had not finally been deter-

mined by United States courts, the cause was still pending

therein on appeal and the final outcome was uncertain, de-

pendent upon the view which this appellate court might take

and the decision it had the right, power and jurisdiction to

render, and which it retained until its final mandate. And

after mandate there might still remain, dependent upon

whether reversal was decreed by this court, the power of the

United States District Court to have further proceedings

and make further determinations concerning it. In fact,

Huron, defendant, recognized that jurisdiction and power

still remained, even after affirmance, by paying the attor-

neys' lien and by moving for satisfaction in the United

States District Court where the judgment was originally

recovered, and to which it was returned upon affirmance.

Huron's appeal was by virtue of, and under, Acts of Con-

gress. Its filing of supersedeas, and the stay of execution,

were granted and permitted by such Acts. It submitted it-

self to and prayed the jurisdiction and power of reversal of

this Circuit Court of Appeals by virtue of such Acts. Can

it, or a New York court, pending that appeal, make vain and

useless, or ineffective, the exercise of that jurisdiction and

power ? The answer must be negative.

For if the New York court could seize the judgment at

that time, it could enforce its seizure ; it could, as it did, enter

final judgment, and by virtue of the presence of Huron,
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garnishee, and its property within its jurisdiction, require

payment prior to the judgment of this court, and thus make

the rendering of judgment, and the right of appeal and stay,

which Huron had and exercised under the Constitution and

laws of the United States, useless. The appeal would be

moot. Had this court reversed, as it might have done, the

proceedings in New York if valid would have defeated the

judgment of this court, would have made Huron, defendant

and garnishee, pay notwithstanding this court had said it

owed nothing, have given to plaintiff, through payment to

its creditors, damages where none were recovered, would

have effectively prevented retrial by plaintiff, for, under the

contention of Huron, its payment as garnishee would have

been satisfaction of a judgment which had been reversed,

and of the claim of plaintiff against it.

Thus was attempted to be destroyed, not preserved, the

independence of the judicial department of the United

States. Thus, supervision over the judicial action of the

United States by the State of New York would be permitted.

Thus was interference with, and invasion of, the authority

of the United States and of this Court.

The jurisdiction of the New York court depended entirely

upon a valid attachment; so did its judgment. If this Court

reversed the District Court its effect would be to deprive the

New York court of jurisdiction, and reverse and set aside

its judgment. On the other hand, if the garnishment was

good the judgment following was good and could be imme-

diately enforced, and thus defeat and render nugatory a

judgment of reversal by this Court. The potentialities of

such conflicts and interferences between State and United
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States courts cannot be tolerated ; such controls of one over

the other are unallowable.

That it turned out that this Court did finally affirm the

judgment after all the proceedings in the New York court

were ended cannot nunc pro tunc validate such proceedings,

nor affect the rule against non-interference, conflicts, and

supervision. There was no ground for assuming that af-

firmance by this Court, nor for assuming that, if affirmed,

this Court or the United States District Court would not en-

force its judgment against Huron because of the New York

proceedings; nor for assuming that if this Court reversed

the New York court would vacate its proceedings, or require

repayment to Huron, garnishee, of the amount it had paid

to the plaintiff there.

See Elson vs. Chi. R. I. & Pac. R. Co., 154 la. 96,

134 N.W. 547, 43 L.R.A.N.S. 531 at 534.

The decisions of the United States courts with respect to

the attachable character of their judgments by other juris-

dictions, though dealing in some instances with judgments

finally determined and thus going further than need be in

this case where final determination had not been had, are

applicable.

But directly in point is the case of Wallace vs. M'Connell,

13 Pet. 136, 10 L. ed. 95, for there after M'Connell sued

Wallace in a United States court upon a promissory note,

and while the cause was pending, Wallace was garnished in

an action in an Alabama state court. Wallace then claimed

an abatement of the Federal suit to the extent of the gar-

nishment. The United States court refused, and in its suit
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entered judgment for the full amount. The Supreme Court

of the United States affirmed, ruling:

"The jurisdiction of the District Court of the United

States, and the right of the plaintiff to prosecute his

suit in that court having attached, that right could not

be arrested or taken away by any proceedings in an-

other court. This would produce a collision in the jur-

isdiction of courts that would extremely embarrass the

administration of justice. ***** Where the suit

in one court is commenced prior to the institution of

proceedings under attachment in another court, such

proceedings cannot arrest the suit. * * This * * is

essential to the protection of the rights of the garnishee

and will avoid all collisions in the proceedings of dif-

ferent courts having the same subject matter before

them. In the case now before the court, the suit was
commenced prior to the institution of proceedings un-

der the attachment."

Wabash R. Co. vs. Tourville, 179 U.S. 322, 327: 45
L. ed. 210. 214.

Menees vs. Mathews, 197 F. 633.

FrankHn vs. Ward. 9 Fed. Cas. 711.

Thomas vs. Wooldridge, 2Z Fed. Cas. 986.

'* * * it would lead to great inconvenience and to

serious conflict of jurisdiction * * the decided weight
of authority sustains this view. * *

'* ** judgment in this court cannot be attached in a
state court * *

"

Henry vs. Mining, 15 F. 649.

The only question for consideration in Mack vs. Winslow,

59 F. 316 (6th CCA. j was the effect or operation of pro-

ceedings by attachment in a state court, instituted after com-
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mencement of suit against the garnishee in the United States

court, and before judgment finally determined.

"The jurisdiction of the latter court, and the right of

the plaintiff to prosecute that suit in that court having
attached, that right could not be arrested or taken away
by proceedings in another court. * *

" * * when a defendant is * * legally made a de-

fendant in such court, he is rightfully first amenable to

the orders and judgments of that court, and protected

by submitting himself thereto.

" * * The defendants in the United States Circuit

Court * * were not, therefore, amenable to the gar-

nishee process under the attachment proceedings in the

Ohio court.

Lowenstein vs. Levy, 212 F. 383 (6th CCA.)

Ackerman vs. Tobin, 22 F. (2) 541 (8th CCA.)

In the last above cited case it is said

:

"In such cases it is well settled that the court which
first acquires jurisdiction of the res * * is entitled to

proceed to effectuate the purpose of the action * * "

U. S. Shipping Board vs. Hirsch L. Co., 35 F. (2)
1010

While the appellees and the trial court relied upon Ship-

man Coal Company vs. Del. & Hudson Co., 219 N.Y.S. 628,

as stating the law of New York to be that a judgment of a

United States court was subject to garnishment in New
York, it is to be noted that the question certified therefrom

to the Court of Appeals of New York did not disclose that

the question involved a judgment of a United States Court,

and affirmance was without opinion. Furthermore, that

case involved a judgment fully and finally disposed of in the
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United States Court, while in the present case the judgment

was still a matter of concern to and jurisdiction of this Cir-

cuit Court of Appeals. In addition, the New York decision

cannot override the law of the United States, where, as here-

inbefore shown, the Federal Constitution and Acts of Con-

gress govern a cause pending in its courts.

The cause of action in tort was still in process of liquida-

tion and final determination at least until the judgment of

this Court. With that process the New York court could not

interfere ; over this Court the New York court could have no

control.

Huron, defendant, cannot claim equities by having paid

in New York. It was present in the New York court and

did not raise the question of its non-liability there. That it

was negligent, or voluntarily paid when it was not legally

required to do so, is no reason why appellant should be de-

prived of its rights, nor why the judgment in Idaho should

be satisfied, nor why this Court, or the District Court, should

surrender its powers, or demean themselves to the control,

or suffer the interference, of the New York court.

"It is said that 'a negligent garnishee is no more en-

titled to protection than any other negligent party, and
he is as much bound to look after the proceedings

against him and protect himself from an improper
judgment, as a defendant in an ordinary suit. If by his

failure in this respect the plaintiff gain an advantage
over him, he is without relief.' Drake on Attachment,
Sec. 6582."

Burke vs. Hance, 76 Tex. 76, 18 Am. St. Rep. 28, 30.

Upon the foregoing ground also the judgments should be

reversed.



42

III

A cause of action in tort is not, prior to action com-

menced therefor, nor while action is pending, subject

to attachment. An action for claim and delivery is

pending until final determination upon appeal.

Replevin, or claim and delivery, is an action ex delicto, at

law, for the recovery of specific personal chattels, wrong-

fully taken and detained, or wrongfully detained, with dam-

ages which the wrongful act has occasioned.

54 Corpus Juris, 416.

"The controlling characteristic of the remedy of gar-

nishment is that the liability of the garnishee must ori-

ginate in, and be dependent on, contract. Hence, * *

garnishment cannot be employed to reach or subject

any debt or demand which the debtor, suing in his own
name, could not recover in an action ex contractu. In

most jurisdictions, therefore, a right of action for tort

is not the subject of garnishment."

Note 91 A.L.R. 1327.

One of the reasons for the rule is that the garnishee does

not know, and cannot know, how much, if anything, he may

owe the claimant against him. That was the case here, for

while the judgment of the United States District Court for

Idaho tentatively liquidated the amount, it was only tenta-

tive at the time of garnishment because Huron had appealed

and it had not been finally determined—Huron did not know

and could not know how much, if anything, it might owe the

Operating Company. Huron was asserting error and that

it owed nothing. Much that has been said as to contingent
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liability under Part I of this brief is applicable here.

Nor could the Operating Company, suing in its own

name, have recovered against Huron in an action ex con-

tractu (accepting the New York courts' view that suit on a

judgment is in the nature of a cause of action upon an im-

plied contract or debt), for not only was the judgment pend-

ing upon appeal, but, in addition, any steps or proceedings

to enfore it w^ere prevented by the supersedeas bond filed.

The trial court here was of opinion that its judgment was

subject to garnishment because though appeal was pending

"a judgment stands binding upon the parties until reversed".

For that rule it cited cases relating to an appealed judg-

ment's effect as res judicata. (27 F. Supp. 720, 723). That

point was not involved.

The judgment, while final in the sense of being appeal-

able, was not final in the sense that it constituted final liquid-

ation of a tort claim, and would not become so at least until

this court had issued its mandate of affirmance; had this

court reversed the claim would still occupy its status as an

unHquidated claim in tort. The action, at the time of at-

tempted garnishment, was still pending.

"An action is deemed to be pending from the time of

its commencement until its final determination upon ap-

peal, or until time for appeal has passed, unless the

judgment is sooner satisfied."

Sec. 12-606 Idaho Code Ann.

Under an identical statute California has held

:

" * * the judgment * "^ had not become final with
reference to the subject matter thereof as the time for

appeal therein had not expired * * "
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Naftzger vs. Gregg, 33 Pac. 757 (Cal.)

The point is directly decided in Arp. vs. Blake, 218 Pac.

773,777 (Cal.).

"The garnishment mentioned in the third cause of

action as having been served on Arp in 1916 was served

pending the appeal in the case of Blake vs. Arp. In the

case of Waples-Platter Grocer Co. vs. Tex. & P. Ry.

Co., 62 S.W. 265, the complaint sounded in unliqui-

dated damages. Garnishment was served pending ap-

peal, and we think the court correctly stated the rule

under such circumstances as follows: 'The effect of

the appeal was to deprive the judgment of its finality,

and it operated to keep alive the case as one of tort as it

existed before the judgment was rendered.'
"

The case quoted in the last citation is identical, in many

respects, with the facts here. There Downtain sued the

railroad for damages, unliquidated. The Grocer Co. sued

Downtain and garnished the railroad company (1) after

suit was commenced, but before judgment in the trial court

;

(2) also after judgment in the trial court against the rail-

road company,* and before appeal was perfected; (3) also

after affirmance on appeal (and after judgment in favor of

the Grocer Co. ) , but before petition for rehearing was over-

ruled. In our case garnishment was after appeal and before

affirmance (the New York court's jurisdiction solely de-

pendent upon a good attachment), and, after the New York

judgment, payment by the garnishee, Huron, was after af-

firmance by this court but before time for rehearing had ex-

pired. The Texas Supreme Court held that none of the gar-

nishments was good.

"The demand" (of Downtain) "being uncertain, is

not made certain until the amount is fixed by a final
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judgment of the court ; that is to say, a judgment not

merely final in the sense that an appeal lies therefrom,

but a judgment final in the sense that it has reached

that stage in judicial procedure when it can neither be

set aside nor reversed upon appeal * * 'appeal or writ

of error, whether prosecuted under cost or supersedeas

bond, during pendency, deprives a judgment of that

finality of character in support of the right or defense

declared by it * ' * * The Court of Civil Appeals" in

(in Kreisle vs. Campbell, 32 S.W. 581) * * "held in

accordance with our opinion."

Waples-Platter Grocer Co. vs. Tex. & P. R. Co., 62
S.W. 265, 59 L.R.A. 353.

Dibrell vs. Neely, 61 Miss. 218.

Kreisle vs. Campbell, 32 S.W. 581 (Tex.)

Burke vs. Hance, 76 Tex. 76, 18 Am. St. Rep. 28.

Upon this ground alone the judgments should be reversed.

The United States District Court for the District of Ida-

ho should have denied Huron's motion for satisfaction of

judgment, and should have entered judgment against the

Surety for the amount of the judgment of March 3, 1938,

and interest and costs, less the amount paid on attorney's

lien.
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